The DOT final ruling on drug and alcohol testing, as mandated by the Omnibus Act, was published in the Federal Register on February 15, 1994. DOT issued seven final rules on drug and alcohol testing and Notices of Proposed Rulemaking (NPRMs) for the FHWA. The "final ruling," in 49 Code of Federal Regulations Part 40 of the Federal Register, February 15, 1994, required employers under the FAA, FHWA, FRA, and PTA to perform breath alcohol testing for pre-employment, postaccident, random, return to duty and follow up, and reasonable suspicion. Those employers with 50 or more employed in safety sensitive positions as of March 17, 1994 , were required to have implemented their testing programs by January 1, 1995. Companies with less than 50 safety sensitive positions were not required to have this testing in place until January 1, 1996. The Part 40 amendments also included additional provisions for urine split specimens for drug testing (AAOHN, 1995) .
The FWHA rules (49 CFR Part 382) cover 7 million individuals in safety sensitive positions. These employees are required to have a commercial driver's license and may be employed by federal, state, or local governments, or private motor carriers. The FWHA rules also require that alcohol testing be performed using the Evidential Breath Testing device (EBTs) as per the DOT's procedures 49 CFR Part 40.
Occupational health nurses play an important role in screening for the commercial drivers' license physical examination. To assist occupational health nurses in the strict adherence required by DOT to these policies and procedures, this article provides a summary of the policy changes for alcohol testing of employees with commercial drivers' licenses.
ALCOHOL MISUSE
Because alcohol affects physical and mental performance, employees in safety sensitive positions may jeopardize themselves, others, or property through altered judgment. Therefore, the FHWA specifically prohibits alcohol related conduct. Prohibitions include having a breath alcohol concentration of greater than 0.02 by evidential breath testing (EBT), performing safety sensitive functions within 4 hours of using alcohol or while using alcohol, refusing to submit to an alcohol test, and using alcohol within 8 hours after an accident or until tested. Alcohol tests are required according to the following definitions (49 CFR Part 40):
Post-accident-conducted after accidents on drivers whose performance could have contributed to the accident (as determined by a citation for a moving traffic violation) and for all fatal accidents even if the driver is not cited for a moving traffic violation. Reasonable suspicion-conducted when a trained supervisor or company official observes behavior or appearance that is characteristic of alcohol misuse. Random-conducted on a random, unannounced basis just before, during, or just after performance of safety sensitive functions. Return to duty and follow up-conducted when an individual who has violated the prohibited alcohol conduct standards returns to performing safety sensitive duties. Follow up tests are unannounced, and at least six tests must be conducted in the first 12 months after a driver returns to duty. Follow up testing may be extended for up to 60 months following return to duty. 49 CFR 40 also required "pre-employment testing" for applicants before being hired or after an offer to hire for a safety sensitive position. The FHWA challenged this requirement in the federal courts while simultaneously changing the implementation date from January 1, 1995 to May 1, 1995, to assist the motor carrier industry in complying with the proposed testing. As of April 5, 1995, this regulation was invalidated by the United States Court of Appeals for the Fourth Circuit, American Trucking Association. Inc. v. Federal Highway Administration (1995) . The Appeals Court determined that this regulation was ambiguous, and that the Department of Transportation interpretation was unreasonable. The FHWA argued that the rule would not have contributed anything to highway safety and was costly to the employer. Although the DOT agreed with the FHWA, they did not have the authority to waive the testing, as it was mandated by Congress. Now that the Appeals Court has ordered the rule vacated, the DOT will request a repeal of the pre-employment testing mandate from Congress.
EVIDENTIAL BREATH TESTING
Employers are responsible for EBT. They may contract out for services, join a consortium of employers that provides this service to all its members, or use their own certified employee. Law officers will not be conducting EBT testing as part of their function.
The breath alcohol technician is the certified individual responsible for the calibration and maintenance of MARCH 1996, VOL. 44, NO.3 the EBT machine. This individual receives training and must demonstrate proficiency during an EBT course that is equivalent to the DOT model course, as determined by the National Highway Traffic Safety Administration (NHTSA).
The EBT machine must be chosen from a Conforming Products List (CPL) provided by the NHTSA and published periodically in the Federal Register. The machine must provide and print the results in triplicate, sequentially numbered, with the manufacturer's name, device name, and serial number, and time and date of the test. The EBT machine must be able to test air blanks prior to each air screen and perform external calibration checks. A three part form is completed with each test. The form is separated, and copies are provided for the breath alcohol technician, the employee, and the employer. A log book must be kept for machines unable to give results in triplicate; those machines are to be used for screening only.
The initial EBT is a screen test, and any result under 0.02 breath alcohol concentration level (alcohol in a volume of breath expressed as grams of alcohol per 210 liters of breath) is considered negative. This result should be noted on the alcohol testing form or in the log book, if applicable. If the alcohol concentration is equal to or greater than 0.02 breath alcohol concentration level, a confirmation test must be performed. A 15 minute wait is required after the initial test, because an artificially high reading may result from accumulated alcohol in the breath if performed sooner. For the confirmation test, the breath alcohol technician also must use an EBT machine listed on the CPL that provides and prints the results in triplicate with sequential numbers, the manufacturer's name, device name, and serial number, and time and date of the test, to ensure reliability of the results.
The EBT machine should be recalibrated monthly and after every positive confirmation test. If the EBT machine is used often and on a daily basis, recalibration should be performed weekly.
RANDOM TESTING
The number of random tests must equal 25% of all safety sensitive positions. These tests are performed on randomly selected employees picked from a "pool" of the employees subject to testing. The dates and times are random and unannounced. The random rate is set for each industry by the DOT after receiving status reports from the companies; therefore, FHWA drivers may be tested at a different rate than FAA pilots. The yearly rate also can vary depending on violations. If the violation rate is 1% or more for a given year, the annual testing rate may be increased to 50% of all safety sensitive employees. Also, if the rate is 0.5% or less for 2 consecutive years, the testing rate decreases to 10% of all safety sensitive employees. If the violation rate is between 0.5% and 1.0%, the testing rate remains at 25% of all safety sensitive employees.
RESULTS AND CONSEQUENCES
Drivers with positive EBT of 0.02 breath alcohol concentration level or more are removed immediately from their safety sensitive positions. Drivers with EBT results of 0.02 breath alcohol concentration level or greater when tested before, during, or just after performing a safety sensitive duty must be removed from that position for 24 hours. Individuals with a positive reading of 0.04 cannot return to their safety sensitive duties until they have been evaluated by a substance abuse professional and have undergone treatment for alcohol misuse.
Employers are not required to provide this treatment or to reinstate drivers to their previous safety sensitive position upon return from treatment. Drivers who do return to duty are subject to "return to duty" alcohol tests, must have results of less than 0.02, and are subject to unannounced follow up alcohol testing. If behavior or appearance suggests alcohol misuse, the driver is required to undergo a "reasonable suspicion" alcohol test. The driver is removed from the safety sensitive position for 24 hours if the test cannot be performed. The Omnibus Employees Testing Act of 1991 (part of the Department of Transportation and Related Agencies Act of 1992) mandated rules and regulations on drug and alcohol testing for employees in "safety sensitive" positions.
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Employees in "safety sensitive" positions who misuse alcohol jeopardize themselves and others. As a noninvasive, relatively quick method for testing alcohol misuse, Evidential Breath Testing allows an employer to test, and if the results are positive, to immediately remove an employee from a "safety sensitive" position.
Occupational health nurses play an important role in the commercial drivers' license screening process; therefore, they can assist employers' understanding of and compliance with these federally mandated regulations.
RECORDS AND RECORD RETENTION
The EBT records are confidential and can be released only to the employer and the substance abuse professional, or with the driver's consent. The commercial driver's license is not affected by positive results as it would be for violations of employer based testing rules. Records with results greater than 0.02, positive results for controlled substances, documents of refusals of alcohol or drug tests, and EBT calibration documents must be retained for 5 years. Negative test results for drugs or alcohol EBT results less than 0.02 must be kept for 1 year.
ALCOHOL TESTING OPTIONS
49 CFR Part 40 included a Notice of Proposed Rulemaking (NPRM) on blood alcohol testing, requesting comments on the use of blood alcohol testing in limited circumstances when EBT was unavailable, i.e. postaccident or reasonable suspicion. DOT had planned to rule on blood alcohol testing by May 1, 1995, but after reviewing the comments, blood alcohol testing will not be part of the alcohol testing program at this point in time. Reasons for this decision include the invasiveness of the procedure, pain and possible harm to the employee, need to certify laboratories for testing, variations in state to state procedures for testing, and potential overuse of this method when left to employer discretion.
Data will be collected about "missed" tests for postaccident and reasonable suspicion when EBTs cannot be performed. DOT will collect the data for 3 years (1995 to 1997 for large companies and 1996 to 1997 for small companies). DOT suspects the number of missed tests to be small, but will be using data gathered by companies on their alcohol testing results to determine if blood alcohol testing rules and regulations are needed.
CONCLUSION
Occupational health nurses provide information to employees about federally mandated rules and regulations. They also perform or assist with the DOT physical examinations and alcohol and drug testing, providing concise, up to date information about EBT testing for commercial driver licensed employees.
EBT for alcohol is a non-invasive, relatively quick method for testing alcohol misuse. It allows the employer to immediately remove an employee from a safety sensitive position, improving safety on the roads or job site. 49 CFR Part 40 clearly states when and why alcohol testing is required and when and how the testing is to be implemented. Final rules on blood alcohol testing may be amended in the future, but for the moment this method is not authorized.
